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BACKGROUND
This appeal stems from an action for intentional interference with prospective economic
relations by the Plaintiff/Appellant Alan B. Brown, M.D., J.D. against the
Defendants/Appellees Mark Reichman, M.D. and Robert Peterson, M.D.
Defendant/Appellee Dr. Reichman had been dismissed from the action on pursuant to a
settlement agreement and subsequent Order of Dismissal With Prejudice filed with the
district court on October 23rd, 2002. The action continued against Defendant/Appellee
Dr. Robert Peterson (Dr. Peterson). This appeal is from an Order dated December 5th,
2002 by the Honorable Judge Stephen L. Henroid, Third District Court, State of Utah,
Salt Lake County, granting Dr. Peterson's Motion to Dismiss for Failure to State a Claim.
A timely Notice of Appeal was filed on December 26th, 2002 and on December 30th, 2002
the Utah Court of Appeals transferred the appeal to the Utah Supreme Court pursuant to
Utah Code Ann. § 7 8-2-2(3)(j). The Utah Supreme Court transferred the appeal back to
the Utah Court of Appeals on May 13th, 2003 pursuant to Utah Code Ann. § 78-2-2(4).
Mediation was unsuccessful and on January 13 , 2004 the Utah Court of Appeals issued
a letter setting the briefing schedule. Brown filed his initial brief dated February 12th,
2004 and in response, Dr. Peterson filed a Motion to Strike Appellant's Brief on April
15th, 2004. On May 5th, 2004 the Honorable William A. Thome Jr. ordered Dr.
Peterson's Motion to Strike Appellant's Brief be granted and further ordered that Brown
1

could file a compliant brief within thirty days of the order. Brown filed a second brief
dated May 19th, 2004. On June 17th, 2004 Dr. Peterson again objected submitting a
motion and accompanying memorandum to strike the Brown's second brief or dismiss the
appeal. Dr. Peterson based this motion upon his contention that the record did not
support the statement of facts in Brown's Brief. Brown submitted a responsive
memorandum on June 28 , 2004. On July 7 , 2004 the Honorable Pamela T. Greenwood
ordered that Dr. Peterson's motion to dismiss, or alternatively, to strike Brown's brief be
denied (the Order), (see Addendum 1). On August 9th, 2004 Dr. Peterson submitted his
Brief of the Appellee (Peterson's Brief). Brown respectfully files this reply pursuant to
Utah Rules of Appellate Procedure 24(c).

SUMMARY OF THE ARGUMENTS OF NEW MATTERS IN THE OPPOSING
BRIEF

A.

THE STATEMENT OF FACTS IN BROWN'S BRIEF IS PROPERLY

SUPPORTED BY THE RECORD

B.

IN A 12(b)(6) MOTION TO DISMISS FOR FAILURE OF THE PLEADING TO

STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED, MATTERS
OUTSIDE THE PLEADING ARE PRESENTED TO AND NOT EXCLUDED BY THE
COURT AND THE MOTION IS TREATED AS ONE FOR SUMMARY JUDGMENT
2

AND DISPOSED OF AS PROVIDED IN UTAH RULE OF CIVIL PROCEDURE 56

ARGUMENTS

1.

THE STATEMENT OF FACTS IN THE PLAINTIFF'S/APPELLANT'S
BRIEF IS PROPERLY SUPPORTED BY THE RECORD

Dr. Peterson filed his second brief (Dr. Peterson's Brief) on August 9th, 2004. The
foundation of Dr. Peterson's first argument is that Brown's brief (Brown's Brief) "argued
facts not on the record.. .and 'facts' never before the lower court and not pertinent to
[Brown's] appeal..." Dr. Peterson's Brief at 6. Dr. Peterson resolutely pursues this
argument despite the Order indicating that consistent with Utah Rules of Appellate
Procedure 24(a)(7), citations to the record properly supported the statement of facts in
Brown's Brief, (see Addendum 1). Also, it difficult to determine why Dr. Peterson
makes the claim that Brown's lower court memorandum opposing Dr. Peterson's motion
for a more definite statement or in the alternative motion to dismiss the complaint (the
Lower Court Memorandum) was not before the lower court. Dr. Peterson's Brief at 6.
There is little question that the Lower Court Memorandum was before the lower court.
The Order has already disposed of the issue on whether the statement of facts in the
Brown's Brief was supported by citations to the record and so it appears that Dr. Peterson
is relying on a theory that only parts of the record should be considered in making a

3

determination regarding this appeal.

2.

IN A 12(b)(6) MOTION TO DISMISS FOR FAILURE OF THE PLEADING
TO STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED,
MATTERS OUTSIDE THE PLEADING ARE PRESENTED TO AND NOT
EXCLUDED BY THE COURT AND THE MOTION IS TREATED AS ONE
FOR SUMMARY JUDGMENT AND DISPOSED OF AS PROVIDED IN
UTAH RULE OF CIVIL PROCEDURE 56

Dr. Peterson's argument is simple. He is asking this Court to ignore the Lower
Court Memorandum and any additional facts therein. Using this as his standard of review
he is asserting that the lower court, when reviewing the complaint, should not have
considered any additional facts or evidence not contained in the complaint and therefore
the complaint was insufficient as a matter of law. The defect with this argument is that
Dr. Peterson's standard of review is incorrect.
When a complaint states a claim in general language but the factual allegations are
so vague and ambiguous that the defendant cannot draft an answer, the proper course of
action is to move for a more definite statement under rule 12(e), not to move for
dismissal. Liquor Control Comm'n v. Athas, 243 P.2d 441, 443 (1952). (citation
omitted). Dr. Peterson's motion in the lower court was a motion for dismissal, or in the
alternative, a motion for a more definite statement. It follows that if the lower court
4

granted Dr. Peterson's 12(b)(6) motion to dismiss for failure of the pleading to state a
claim upon which relief could be granted the lower court must have thought it
inappropriate to grant Dr. Peterson's motion for a more definite statement.
Utah Rule of Civil Procedure 12(b)(6) is explicit. It provides that "[i]f, on a
motion asserting the defense numbered [12(b)](6) to dismiss for failure of the pleading to
state a claim upon which relief can be granted, matters outside the pleading are
presented to and not excluded by the court, the motion shall be treated as one for
summary judgment and disposed of as provided in Rule 56, all parties shall be given
reasonable opportunity to present all material made pertinent to such a motion by Rule
56...." URCP 12(b). (emphasis added). Dr. Peterson's motion to dismiss in the lower
court should therefore have been treated as one for summary judgment. URCP 56(c).
Utah Rules of Civil Procedure 7(c)(3)(B) provides that "[a] memorandum opposing a
motion for summary judgment shall contain a verbatim restatement of each of the moving
party's facts that is controverted, and may contain a separate statement of additional
facts in dispute." URCP 7(c)(3)(B). (emphasis added). The Lower Court Memorandum
presented additional facts that if proved would support a claim against Dr. Peterson for
intentional interference with prospective economic relations. Dr. Peterson could have
objected to form of the Lower Court Memorandum or Utah Rule of Civil Procedure
7(c)(1) would have allowed Dr. Peterson to file a reply memorandum. URCP 7(c)(1).
Dr. Peterson chose not to exercise either of these options.
Utah Rule of Civil Procedure 8(a) only requires that a complaint contain a
5

"short and plain statement... showing that the pleader is entitled to relief" and "a
demand for judgment for the relief" URCP 8(a). Requiring extensive factual allegations
in a complaint would violate the basic concept that a complaint should not be dismissed
under rule 12(b) unless "it is clear that plaintiff is not entitled to relief under any facts
that could be proved." Bailey v. Utah State Bar, 846 P.2d 1278, 1279-80 (Utah 1993).
(emphasis added), (citation omitted). Any doubt regarding whether a claim should be
dismissed should be resolved in favor of giving a party the opportunity to present its
proof Id- at 1280. The purpose of a rule 12(b)(6) motion is to challenge the formal
sufficiency of the claim for relief, not to establish the facts or resolve the merits of a case.
Whipple v. American Fork Irrigation Co., 910 P.2d 1218, 1220 (Utah 1996). (citation
omitted). It is therefore axiomatic that in order for Dr. Peterson to prevail in this appeal,
there must be no facts in the record, including additional facts presented in the Lower
Court Memorandum, that if proved could entitle Brown to relief As argued in the
Brown's Brief, the statement of facts, properly supported by citations to the record, if
proved would entitle Brown to relief.

CONCLUSION
Dr. Peterson's argument that the lower court properly dismissed Brown's
complaint relies on a premise that only the complaint may be considered when making a
finding that there are no facts that could support a claim for relief If the complaint below
were too vague or ambiguous for Peterson's to answer, the correct decision would have
6

been to grant Peterson's motion for a more definite statement. The lower court granted
his motion to dismiss and was therefore required to survey all the evidence before it
including the Lower Court Memorandum and the additional facts presented therein.
Viewed in a light most favorable to Brown and the requirements of URCP 8(a), the
statement of facts in his complaint was probably sufficient to sustain his claim and the
statement of facts in the complaint combined with the statement of facts in the Lower
Court Memorandum were conclusively sufficient to sustain his action. The lower court
erred in its decision to grant Peterson's motion to dismiss. It should have denied this
motion and considered whether or not it was appropriate to grant Peterson's motion for a
more definite statement. The appeal should be decided in favor of Brown and the case
should be remanded back to the lower court with instructions to deny Peterson's motion
to dismiss.

Respectfully submitted this 10 day of September 2004.

M
Alan B. Brown, M.D., J.D.
Attorney, acting for himself
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ADDENDUM 1
Order Denying Peterson's Motion to Dismiss or, in the
Alternatively, to Strike Brown's Brief

FILED
UTAH APPELLATE COURT!
IN THE UTAH COURT OF APPEALS

JUL 0 7 200^

00O00

Alan B, Brown, M.D., J . D . ,
Plaintiff

and A p p e l l a n t ,

ORDER
Case No. 20021070-CA

v.

Mark Reichman, M.D. and Robert
Peterson, M.D. ,
Defendants and Appellees.

Before Judges Bench, Davis, and Greenwood
This matter is before the court on Appellee Peterson's
motion to dismiss this appeal, or alternatively, strike
Appellant's brief filed on May 19, 2004. Peterson asserts that
Brown's brief is noncomplxant with rule 24(a)(7) of the Utah
Rules of Appellate Procedure because he does not cite to record
support, specifically his complaint, in his statement of facts.
Brown cites primarily to a memorandum in the record on
appeal, and thus his statement of facts is properly "supported by
citations to the record." Utah R. App. P. 24(a)(7).
IT IS HEREBY ORDERED that Peterson's motion to dismiss, or
alternatively, to strike Brown's brief, is denied.
Dated this

/

day of July, 2004.

FOR THE COURT:

p
Pamela T. Greenwood, Judge

ADDENDUM 2
RULES
UTAH RULES OF CIVIL PROCEDURE 7(c)(1), 7(c)(3)(A) and
7(c)(3)(B)
UTAH RULES OF CIVIL PROCEDURE 8(a)
UTAH RULES OF CIVIL PROCEDURE 12(b)(6) and 12(e)
UTAH RULES OF CIVIL PROCEDURE 56(c)
UTAH RULES OF APPELLATE PROCEDURE 24(a)(7) and
24(c)

RULES
Utah Rules of Civil Procedure, 7(c)(1), 7(c)(3)(A) and 7(c)(3)(B)
Rule 7. Pleadings allowed; motions, memoranda, hearings, orders, objection to
commissioner's order, (c)(1) Memoranda required exceptions, filing times. All
motions, except uncontested or ex parte motions, shall be accompanied by a
supporting memorandum. Within ten days after service of the motion and
supporting memorandum, a party opposing the motion shall file a memorandum in
opposition. Within five days after service of the memorandum in opposition, the
moving party may file a reply memorandum, which shall be limited to rebuttal of
matters raised in the memorandum in opposition. No other memoranda will be
considered without leave of court. A party may attach a proposed order to its
initial memorandum.. .(c)(3)(A) A memorandum supporting a motion for
summary judgment shall contain a statement of material facts as to which the
moving party contends no genuine issue exists. Each fact shall be separately stated
and numbered and supported by citation to relevant materials, such as affidavits or
discovery materials. Each fact set forth in the moving party's memorandum is
deemed admitted for the purpose of summary judgment unless controverted by the
responding party.. .(c)(3)(B) A memorandum opposing a motion for summary
judgment shall contain a verbatim restatement of each of the moving party's facts
that is controverted, and may contain a separate statement of additional facts in

dispute. For each of the moving party's facts that is controverted, the opposing
party shall provide an explanation of the grounds for any dispute, supported by
citation to relevant materials, such as affidavits or discovery materials. For any
additional facts set forth in the opposing memorandum, each fact shall be
separately stated and numbered and supported by citation to supporting materials,
such as affidavits or discovery materials.

Utah Rules of Civil Procedure, 8(a)
Rule 8. General rules of pleadings, (a) Claims for relief. A pleading which sets
forth a claim for relief, whether an original claim, counterclaim, cross-claim or
third-party claim, shall contain (1) a short and plain statement of the claim
showing that the pleader is entitled to relief; and (2) a demand for judgment for
the relief to which he deems himself entitled. Relief in the alternative or of
several different types may be demanded.

Utah Rules of Civil Procedure, 12(b)(6) and 12(e)
Rule 12(b)(6). Defenses and objections, (b) How presented. Every defense, in
law or fact, to claim for relief in any pleading, whether a claim, counterclaim,
cross-claim, or third-party claim, shall be asserted in the responsive pleading
thereto if one is required, except that the following defenses may at the option
of the pleader be made by motion: (6) failure to state a claim upon which relief
can be granted,... A motion making any of these defenses shall be made before

pleading if a further pleading is permitted. No defense or objection is waived
by being joined with one or more other defenses or objections in a responsive
pleading or motion or by further pleading after the denial of such motion or
objection. If a pleading sets forth a claim for relief to which the adverse party
is not required to serve a responsive pleading, the adverse party may assert at
the trial any defense in law or fact to that claim for relief. If, on a motion
asserting the defense numbered (6) to dismiss for failure of the pleading to
state a claim upon which relief can be granted, matters outside the pleading are
presented to and not excluded by the court, the motion shall be treated as one
for summary judgment and disposed of as provided in Rule 56, and all parties
shall be given reasonable opportunity to present all material made pertinent to
such a motion by Rule 56.. .(e) Motion for more definite statement. If a
pleading to which a responsive pleading is permitted is so vague or ambiguous
that a party cannot reasonably be required to frame a responsive pleading, the
party may move for a more definite statement before interposing a responsive
pleading. The motion shall point out the defects complained of and the details
desired. If the motion is granted and the order of the court is not obeyed within
ten days after notice of the order or within such other time as the court may fix,
the court may strike the pleading to which the motion was directed or make
such order as it deems just.

Utah Rules of Civil Procedure, 56(c)

Rule 56(c). Summary judgment: (c) Motion and proceedings thereon. The motion,
memoranda and affidavits shall be filed and served in accordance with CJA 4-501.
The judgment sought shall be rendered if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law. A summary judgment, interlocutory in
character, may be rendered on the issue of liability alone although there is a
genuine issue as to the amount of damages.

Utah Rules of Appellate Procedure Rule 24(a)7) and 24(c)
Utah Rules of Appellate Procedure Rule 24: Briefs, (a) Brief of the appellant. The
brief of the appellant shall contain under appropriate headings and in the order
indicated.. .(7) A statement of the case. The statement shall first indicate briefly
the nature of the case, the course of proceedings, and its disposition in the court
below. A statement of the facts relevant to the issues presented for review shall
follow. All statements of fact and references to the proceedings below shall be
supported by citations to the record in accordance with paragraph (e) of this
rule.. .(c) Reply brief. The appellant may file a brief in reply to the brief of the
appellee, and if the appellee has cross-appealed, the appellee may file a brief in
reply to the response of the appellant to the issues presented by the cross-appeal.
Reply briefs shall be limited to answering any new matter set forth in the opposing
brief. The content of the reply brief shall conform to the requirements of paragraph

(a)(2), (3), (9), and (10) of this rule. No further briefs may be filed except with
leave of the appellate court.

ADDENDUM 3
STATUTES
UTAH CODE ANNOTATED § 78-2-2(3)0) (2001)
UTAH CODE ANNOTATED § 78-2-2(4) (1986)

STATUTES

Utah Code Annotated S 78-2-2(3)(i) (2001)
§ 78-2-2(3)(j). Supreme Court jurisdiction: .. .(3) The Supreme Court has
appellate jurisdiction, including jurisdiction of interlocutory appeals, over:...(j)
orders Judgments, and decrees of any court of record over which the Court of
Appeals does not have original appellate jurisdiction...

Utah Code Annotated § 78-2-2(4) (2001)
§ 78-2-2. Supreme Court jurisdiction:.. .(4) The Supreme Court may transfer to
the Court of Appeals any of the matters over which the Supreme Court has
original appellate jurisdiction, except: (a) capital felony convictions or an appeal
of an interlocutory order of a court of record involving a charge of a capital
felony; (b) election and voting contests; (c) reapportionment of election districts;
(d) retention or removal of public officers; (e) matters involving legislative
subpoenas; and (f) those matters described in Subsections (3)(a) through (d).

